mit actions by foreign representatives; and the Massachusetts rule is binding on the federal court there under rule 17(b) of the Civil Rules. Therefore, the Court of Appeals held, the District of Massachusetts was not one in which the action "might have been brought," and transfer must be denied.' 0 The Supreme Court reversed, deciding several fascinating issues of federal law; it did not dispute the premise that Pennsylvania administrators cannot sue in Massachusetts."
Hayden v. Wheeler was an Illinois action to recover for personal injuries suffered in an Illinois collision. This time it was the defendant, not the plaintiff, who was dead; the action was filed against an administrator appointed in Wisconsin. Section 17 of the Illinois Civil Practice Act provides that any person who commits a tortious act in Illinois submits himself "and, if an individual, his personal representative," to suit there. The trial court dismissed for want of jurisdiction, and the Appellate Court, Second District, affirmed: "Personal representative" in section 17 means "agent, employee or representative of a living person or individual.' 12 People have been protesting in print about this sort of nonsense for years. And, fortunately, the Illinois Supreme Court reversed Hayden v. Wheeler. 3 But so long as courts continue to render decisions like that of the lower court in Hayden there will be room for one more groan from the ivory towers. The problem of the foreign representative, like Everest, has already been climbed; but it is still there.
I. SUITS BY THE FOREIGN REPRESENTATIVE
At common law the foreign representative could not sue. "His official capacity cloaked him only within the state; outside the state he was merely a private individual . ".. -14He was said to have no authority 15 or title' 6 outside the state of appointment. This suggests a constitutional limitation, to which I shall return, on the appointing state's power, but it does not explain why other states should refuse to grant him local authority to sue. The reason usually found is that permitting the representative to remove assets from the jurisdiction would be detrimental to local creditors.. 7 This is a feeble argument. To begin with, the policy of keeping the goods at home is quite imperfectly observed. It is usually held, for example, that a foreign representative may sue on a judgment he has recovered, or on a cause of action arising out of his activities on behalf of the estate, because these claims belong to him "as an individual."' 8 This avoids the problem of his nonexistence as an administrator, but it is arrant nonsense since any recovery is for the benefit of the estate. What is more important, permitting such suits allows assets to be withdrawn from the state; and this is also true of the many decisions permitting an assignee of the representative to sue. 19 Moreover, the local creditors do not deserve such protection. If the administrator is from one of the United States, there is no danger that his withdrawal of the assets would leave local creditors without remedy, for the Constitution forbids discrimination against them in the courts of the appointing state. 2 0 For the same reason, keeping assets in the forum state cannot preserve them for the exclusive benefit of local creditors. What the creditors gain by requiring ancillary administration is a more convenient forum, and this can be assured without refusing to allow suit by requiring the posting of a bond as a condition to the foreign administrator's suit, 21 if the concern with removal of assets is legitimate. In addition, I have never thought that the presence of property justified suit in an otherwise inappropriate forum; 22 and even assuming that jurisdiction quasi in rem is proper, a living debtor is free to make the creditors travel by removing his assets from the state. The presence of estate property should be neither necessary for jurisdiction if the forum is appropriate, nor sufficient if it is not.
The rule forbidding foreign personal representatives to sue, therefore, serves no legitimate interest. In addition, it does impose considerable burdens on the collection and distribution of estate property. 23 Extra time and money are required to obtain ancillary letters. Keeping the assets where local creditors can get them entails separate administration in each state. Even if, as statutes often provide, multiple litigation over inheritance may be avoided by transmitting assets to the domicile state once creditors are satisfied, 24 multiple administration means still more time, effort, and money, and perhaps inconsistent court directions for the conservation or operation of a multistate estate. It is also easily possible, especially since some states forbid appointment of nonresidents as representatives, 25 that different individuals may be appointed in different states to represent a single decedent; this greatly enhances the chances of wasted effort, conflict, and confusion.
Accordingly, each state ought to permit suits by foreign representatives. McDowell reports that roughly half the states do so at least in some cases. 26 In a number of these, however, the foreign representative may sue only if there is no local administration, and in other states, as illustrated by Van Dusen v. Barrack, 27 he may not sue at all.
But the best answer to Barrack would have been that Massachusetts was a district in which the action "might have been brought" because the state law forbidding suits by foreign administrators violates the full faith and credit clause of the Constitution. The decree appointing the representative results from a "judicial proceeding," as required by the Constitution, and it gives the administrator title to the decedent's assets. To refuse to permit him to sue is to disparage his title and therefore to deny full credit to the decree. Recognition of the appointment is supported also by the national policy the Supreme Court has found 23 in favor of transitory causes of action, 28 and it impairs no important policy of the recognizing state because local creditors may sue elsewhere without fear of discrimination.
There are difficulties with this suggestion. The most obvious is that under present law the appointing state may not intend to give the administrator title to assets in other states, but that can be remedied by state legislation. There is a more fundamental problem. The appointing state traditionally has no in rem power over foreign property, and it may lack the contacts ordinarily necessary to bind absent parties in personam. 2 9 And of course if the appointing court lacks jurisdiction to give its administrator authority over foreign assets, the full faith clause does not require other states to recognize his right to sue for them. 80 But the ultimate question is whether the exercise of jurisdiction is fundamentally unfair, 31 and the contacts required by fair play ought to be proportioned both to need and to cost: to the interests of the states and to the respective degrees of hardship that would be caused by the denial of jurisdiction and by its exercise. The appointment of a representative and the assertion of jurisdiction to distribute the estate serve the purpose of the domiciliary state's law to carry out the decedent's wishes or to care for his dependents. This can be done piecemeal, as under the present system of multiple administrations, but the cost, adumbrated above, is substantial.
On the other side of the scale, the hardship caused by appointing a universal administrator seems slight. Although the appointment of the universal administrator may take place in a state inconvenient to some interested parties, it is not clear that they lose anything of much value by it, since the representative is a fiduciary obliged to look out for the interests of all. The inconvenience of having to enforce fiduciary duties in a remote forum is relevant, but it does not seem overpowering. The choice of a forum for distributing assets, on the other hand, does affect a matter of substance, and it may seem hard that a Hawaii legatee must travel to Maine to present his case. Yet ancillary administration is no guarantee that he need not; it makes it not unlikely that, in order to realize his full claim when assets are located in several states, he must travel not only to Maine but to Alabama, Alaska, and Arizona as well. Any convenience to claimants arising from the practice of splintered [Vol. 33:429 administrations is purely coincidental, as jurisdiction is irrelevantly defined simply in terms of the location of property.
It is true that International Shoe Co. v. Washington 32 assesses -the fairness of jurisdiction in terms of "minimum contacts" and that Hanson v. Denckla quite properly imposes a general requirement that there be "some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum State." 3 3 It is also true that unitary administration may cut off the rights of people who have no contact whatever with the appointing state. But Atkinson v. Superior Court suggests, 34 and Williams v. North Carolina (I) holds, 35 that if the need for a forum is sufficiently great and the cost to absent parties sufficiently small, no contact at all is required. I think that test is met here.
The Kansas Supreme Court, in recently holding universal succession unconstitutional, believed the result compelled by decisions of the United States.Supreme Court. 36 I do not think it was. The Supreme Court has unequivocally upheld the jurisdiction of the state where assets are located to administer them, but in a case involving no prior universal appointment. 37 It has permitted collateral attack by the situs state on a finding of domicile made in foreign probate proceedings, 38 but that is consistent with jurisdiction of the domicile to administer absent property. 3 9 There are also a fair number of dicta in older deci-32 326 U.S. 310 (1945) . 33 357 U.S. 235, 253 (1958) . 34 49 Cal. 2d 338, 316 P.2d 960 (1957). In Atkinson itself there was even less hardship than would be caused by universal appointment, as the absent trustee apparently was a disinterested stakeholder with nothing to lose. Further, his acceptance of the position probably constituted sufficient contact with the forum state to pass muster even if he had something at stake. Finally, the opinion rested in part on holding all the property in issue to be in California-a factor of immense traditional importance that distinguishes the troublesome Hanson v. Denckla. But the language of the opinion suggests that New York Life Ins. Co. v. Dunlevy, 241 U.S. 518 (1916) , which forbade interpleader against an absent, interested claimant, was erroneous. I would not limit interpleader to the state of situs, for the contacts of the claimants seem more significant in terms of convenience and state interest than the location of the res. Jurisdiction seems proper in a state in which one claimant could have been sued to determine liability if there had been no competing claims. Indeed, jurisdiction anywhere else is arguably improper: though it is necessary to expose some claimants to hardship in order to avoid multiple payment, it is not necessary to expose them all. sions still less in point that reflect adversely on the domicile's power to appoint a universal representative, 40 but the Court has neither held nor declared that such an appointment would be unconstitutional. The most adverse case is Hanson v. Denckla, 4 1 which denied the domicile jurisdiction in rem or in personam to decide, as against an absent trustee, whether the decedent had effectively exercised an inter vivos power of appointment over foreign property. By its result, by its stress on the traditional in rem and in personam categories, and by ignoring a dissent that argued the trustee had no stake in the outcome, Hanson cast considerable doubt on the constitutionality of single administration. It is some comfort, however, that the Court viewed the question before it as collateral to administration: "Whatever the efficacy of a so-called 'in rem' jurisdiction over assets admittedly passing under a local will, a State acquires no in rem jurisdiction to adjudicate the validity of inter vivos dispositions simply because its decision might augment an estate passing under a will probated in its courts." 42 Such is the authority against the constitutionality of a single personal , held that priorities among creditors were governed by the law of the situs (which was also the forum), not that of the domicile, partly because assets within a territory are subject to its laws. In dictum the Court added that an arrangement whereby each state relinquished its power to administer to the domicile exclusively and gave the representative ubiquitous powers "would most materially interfere with the exercise of sovereign right, as at present generally asserted and exercised." Id. at 527.
Vaughan v. Northup, 40 U.S. (15 Pet.) 1 (1841), held a foreign executor immune from suit outside the appointing state. The result is quite consistent with unitary administration, but there is a hostile dictum by, of course, Mr. Justice Story that: "Every grant of administration is strictly confined in its authority and operation to the limits of the territory of the government which grants it .... It cannot confer, as a matter of right, any authority to collect assets of the deceased, in any other state .... " Id. at 5. The Constitution was not mentioned.
Blackstone v. Miller, 188 U.S. 189 (1903), allowed New York to tax the succession of debts owed by New Yorkers to an Illinois decedent. By its dictum that domiciliary law governs distribution only by comity, the Court suggested the situs has considerable powers beyond that of taxation. But if the power to tax is analogous to the power to administer, Blackstone is weak authority for exclusive situs jurisdiction, for it assumed and has been cited as establishing the concurrent taxing power of the state of domicile. See representative. On the other side, as Professor Cheatham has shown, the Supreme Court has held that the closely analogous appointment of a statutory successor to a corporation is entitled to full faith and credit as regards foreign assets and that the successor must be permitted to sue in other states. 43 It is true that the Court in an early case took pains to distinguish the corporate successor from the administrator, 44 but the distinction is not persuasive. Surely whether the representative is a "state officer" rather than a "court officer," as pointed out by the Court, cannot affect the fairness of his appointment. The Court called the successor a "trustee," but, unlike the ordinary trustee, the successor was said to have both individual and official capacities, and this split personality was often given as a reason for the administrator's immunity. 4 5 The Court's third ground for distinction was that: "Every corporation necessarily carries its charter wherever it goes, for that is the law of its existence.... Every person who deals with it everywhere is bound to take notice of its provisions .. ".."46 But the interest of the state of incorporation in unified administration of winding up of corporations is matched by the interest of the domicile in winding up the affairs of a decedent. The argument that those who deal with foreign corporations take their chances is essentially circular, since expectations in such cases depend largely upon the state of the law. The question really boils down to whether the assertion of jurisdiction to appoint a universal successor is fair, and it seems no less so in the case of a deceased individual than in the case of a deceased corporation. The corporate analogy suggests, and I have so far argued, that the universal representative should be appointed by the state where the decedent was last domiciled. This has its disadvantages. First, litigation over domicile and the possibility of collateral attack on the appointing state's jurisdiction work counter to the policy of getting the estate finally and promptly settled. Moreover, to deny administrative jurisdiction to other states in which the deceased left assets leaves them without assurance that the assets will be efficiently distributed and prevents them from applying their own laws of distribution. 4 7 All these problems would be avoided by permitting any state where there is property 
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to appoint a successor, the first appointee to be the sole representative of the estate, but this would create other difficulties. Administration of the entire estate in a state where there is a minimum of property seems incongruous. It may be inconvenient for almost everybody and, because most courts apply the law of the domicile to determine distribution, it would often necessitate application of foreign law. It seems more appropriate, despite the drawbacks, to allow universal administration in the state of domicile. Apart from escheat, taxation, and testamentary dispositions restraining the alienability of property, the situs is not likely to have an interest in distribution. 48 It does not seem likely that assets will lie idle for failure of the domicile to appoint an administrator, and the corporate analogy suggests that the situs may avoid any such difficulty by appointing a local custodian whose appointment is superseded by that of the domiciliary representative. 49 In summary, the state of a decedent's domicile ought to appoint a personal representative with title to assets wherever located, and full faith and credit to this appointment should permit him to sue in other states. In any event, each state of its own volition ought to allow foreign representatives to sue, because a refusal to allow suit causes added trouble and expense without serving any legitimate policy. 50 Appointment of a universal representative would also do away with the traditional rule that judgments for or against one administrator are not binding in actions by or against other administrators of the same decedent. E.g., Ingersoll v. Coram, 211 U.S. 335 (1908); Nash v. Benari, 117 Me. 491, 105 Ad. 107 (1918); RESTATEMENT, CONFLICr OF LAws § § 510-11 (1934). This rule makes no sense even under a scheme of separate administrations, and it is subject to exceptions that ought to swallow the rule. First, the courts have stopped short of requiring a debtor to pay more than one representative, explaining inconsistently that the second administrator cannot sue on the other's judgment because he was not a party or privy and that he cannot sue on the original cause of action because it is merged in the judgment, which is "conclusive between the parties. 
I. Surrs AGAINST FOREIGN ADMINISTRATORS

The Law
The textbook rule is that an administrator cannot be sued outside the state of his appointment to recover on an obligation of the decedent. This doctrine is proclaimed with gusto by Story, by Beale and his Restatement, and by Goodrich; it is found in Professor Stumberg's book; and as late as 1959 Professor Leflar felt able to say that the "common law rule that actions cannot be brought against them is still generally in force." 51 A great many decisions from a large number of states, most of the decisions relatively ancient, state the rule just as broadly as this. 52 The common law immunity of a foreign representative has been often criticized, but Professor Ehrenzweig seems to be the first to doubt that it is "still tle law":
At least eight states have, with or without modifications, established by statute the foreign administrator's general standing to be sued. At least seven states have recognized this standing with regard to the (probably most important) case of the decedent non-resident motorist. At least twelve other states have a common law recognizing general personal jurisdiction either upon mere service within the state or upon consent by appearance or otherwise. And what appears as the majority of the remaining jurisdictions will permit the foreign administrator to be sued if he is domiciled in the forum state or if the suit concerns assets brought into that state. Many will permit the administrator to be substituted as a defendant in a suit commenced during the decedent's life time .... [T]hose cases usually relied upon to defeat the foreign administrator's standing to be sued, which are not superseded by later developments, are limited to a small minority of states, and in addition quite often explainable as designed to obviate abuse of the transient rule of personal jurisdiction. 3 He concludes that, except for cases in which the immunity role serves the purpose of forum non conveniens, "foreign administrators and ex- ecutors can ordinarily be sued .... generally like any other individuals, subject only to the rules governing personal jurisdiction." 54 The authorities Ehrenzweig cites do not support this conclusion. Instead of thirteen states in which statutes 55 or decisions 56 permit repre-54 Id. at 61-62. 55 Ehrenzweig begins by stating that eight states have "established by statute the foreign administrator's general standing to be sued," but a careful reading of his own footnotes reduces the number to five. In the middle of an unrelated footnote on the next page he inconspicuously discloses that two of the eight states with "general statutes"--Kansas and New Jersey--"have limited their applicability" to cases concerning "assets brought into that state." Id. at 63 n.15. This brings those states into a well-recognized and rather narrow exception to the immunity rule that Ehrenzweig treats separately in the following sentence. He appends to his citation of the Oklahoma statute the cryptic comment: "(permissive)," which makes sense only if it means that the administrator cannot be sued without his consent. Id. at 62 n.10. This again falls short of making him as suable as anyone else.
A little research discloses more. The Oklahoma statute, OKLA. STAT. tit. 58, § 262 (1961), indeed seems permissive: "It shall be lawful" for a foreign represenative "to maintain or defend any suit or action ...." Perhaps this was intended to mean the same as Kansas' provision, KAN. GEN. STAT. ANN. § 59-1708 (1949), that he "may sue or be sued." But the use of active rather than passive voice is an invitation to the courts to construe the statute as removing disability but not immunity, allowing suit only against consenting representatives. Cf. FLA. STAT. § 734.30(2) (1961) : "Personal representatives appointed in any state or country may be sued in this state with reference to property, real or personal, in this state, and may defend any suit, action or proceeding in any court of this state." Whether the Oklahoma statute would be held to permit suit against an unconsenting administrator is doubtful. And, although Ehrenzweig does not tell us, the North Dakota and Wisconsin statutes, which he cites as generally removing immunity, are almost identical: both provide that the foreign representative "may defend" actions as well as maintain them. N.D. CODE ANN. § § 2113.70-.71 (1958) , are explicit and to the point: representatives elsewhere appointed "may be sued" or "may be prosecuted." An ancient nisi prius decision upheld jurisdiction under the Ohio statute on the basis of service in the state, Craig v. Toledo, A.A. & N.M.R.R., 2 Ohio N.P. 64 (Lucas Co. C.P. 1895), but a afederal district court decision, cited by Ehrenzweig in another connection, EHRENvEIG 62 n.11, held to the contrary, apparently intending to limit the statute to cases in which there were assets in Ohio. Feldman v. Gross, 106 F. Supp. 308 (N.D. Ohio 1952). New Mexico's statute was unconstrued when Ehrenzweig wrote. In 1964 the Supreme Court of that state strongly intimated, in dismissing an action that was ripe for forum non conveniens treatment, that the capacity statute applied only when there were assets in the state. State ex rel. Scott v. Zinn, 74 N.M. 224, 392 P.2d 417 (1964).
The final state is Iowa, which never had a general capacity statute. The statute Ehrenzweig cites, IowA CODE ANN. § 321A98 (1958), was limited to automobile accident cases, and subsection (4), dealing with foreign administrators, was repealed eight years before Ehrenzweig's book was first published, IowA Acrs 1951, ch. 133, § 1, after it had been held unconstitutional by a federal court. Knoop v. Anderson, 71 F. Supp. 832 (N.D. Iowa
1947).
56 Ehrenzweig informs us that the common law of five other states authorizes "general personal jurisdiction upon mere service within the state." From Tennessee he relies on Whittaker v. Whittaker, 78 Tenn. 93 (1882), wherein the court said: "It is well settled in this State that a foreign administrator or executor cannot be sued as such." Id. at 97. Suit was allowed against an Illinois administrator resident in Tennessee, who had converted [Vol. 33:429 sentatives to be sued as freely as anyone else, he has uncovered two or three. The "many states" permitting the foreign administrator to be substituted as a defendant in a suit commenced during the defendant's the estate's assets to his own use: "[Ilt is equally well settled that if a foreign administrator or executor comes within the jurisdiction of our courts, bringing with him funds or property belonging to the trust estate, he may be held to account here as trustee for those entitled to the effects in his hands ...." Ibid.
From Mississippi, Ehrenzweig cites Cutrer v. Tennessee ex tel. Leggett, 98 Miss. 841, 54 So. 434 (1911), a suit against a Tennessee administrator who had taken estate property to Mississippi, where he resided, and refused to distribute it. The court distinguished earlier authority as announcing only "the general well-settled rule that an administrator, appointed by the courts of another state, cannot sue or be sued, as such in this state." Id. at 853, 54 So. at 437. Could the administrator be sued in this case? "There could be but one answer to this query, if it were not for the fact that it is alleged in the bill that the property in question was brought into this state and here wrongfully converted to the individual use of the administrator." Id. at 849, 54 So. at 436. Ehrenzweig to the contrary notwithstanding, it is ciear the answer the court had in mind was "no."
From Georgia, Ehrenzweig cites Johnson v. Jackson, 56 Ga. 326 (1876), where the opinion writer remarked that he would like to hold that executors are no different from anyone else: "If they come within the jurisdictional limits of the state, they may be sued in any county in the state in which they may happen to be at the time when sued." Id. at 328. But the writer acknowledged on the next page that he spoke only for himself, not for the court; the case stands only for the familiar proposition that distributees may sue a residentbut-foreign-appointed administrator for assets he has brought into the state and misused, in order to prevent a failure of justice.
From Kentucky, Ehrenzweig cites three cases. In Hussey v. Sargent, 116 Ky. 53 (1903), a representative appointed in New Hampshire and domiciled in Kentucky sued to construe a will. The court ordered him to account for assets he had brought to Kentucky, citing numerous authorities holding that a representative cannot be sued outside the state of his appointment "for a failure to carry out the trust imposed upon him," and stating that the Kentucky rule is otherwise. Id. at 74. Kenningham v. Kenningham's Ex'r, 139 Ky. 666, 71 S.W. 497 (1903), allowed suit against a foreign executor to recover a legacy, without saying whether either estate property or the executor's residence was in Kentucky. In In re Paine's Estate, 128 Fla. 151, 174 So. 430 (1937) , a suit to enforce a Kentucky judgment against a Florida representative, the Florida court held that Kentucky law permitted suits for assets taken to Kentucky and suits against the representative "ex maleficio," but not suits on a claim against the deceased for waste of timber.
Overlooking as not authoritative the Florida decision that contradicts Ehrenzweig, one might almost agree that on the basis of these cases alone Kentucky permits the foreign representative to be sued generally. (1939) , the highest court in Kentucky refused to permit revivor of an action against the Ohio executor of a nonresident motorist who had died after commencement of the action. The court might have held simply that the statute did not authorize out-of-state service of process on personal representatives, but it chose instead to regard as determinative "the right of revivor generally against a foreign
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The University of Chicago Law Review [Vol. 33:429 life turn out to be none at all.r> Cases upholding jurisdiction over consenting or resident defendants, or for suits concerning assets in the forum state, are a far cry from allowing foreign administrators to be sued "generally like any other individuals," for most people can be sued, without their consent, wherever they can be served.
Yet the immunity rule is in fact undergoing a surprisingly extensive and rapid erosion. While Ehrenzweig in 1962 cited only seven states that had extended their nonresident-motorist statutes to personal representatives, 5 8 at least thirty-two and the District of Columbia had done so by 1965. 59 1958 ). This is a strained and narrow reading.
57 Ehrenzweig cites only "Anno., 77 A.L.R. 251, 256," a subtitle of which is "Jurisdiction to render judgment against executor or administrator in proceeding commenced by him or the decedent." Not one of the cases there described permitted substitution of an unwilling foreign representative for a deceased defendant; the question was whether the representative's appearance as a plaintiff authorized the court to entertain a counterclaim against him. been held to include foreign-appointed representatives, and nearly all that have been tested have been upheld as so applied. 60 Immunity remains in many of these states, apart from automobile cases. But no more here than in suits against living defendants is there any excuse for special treatment of automobile cases, except that their frequency makes them an early subject of legislative concern. Consequently most of the increasing crop of general long-arm statutes provide that a nonresident who does certain things in the state subjects himself and his "personal representative," 61 or sometimes his "executor or administrator," 6 2 to jurisdiction. I have found eighteen of these, five of them in states that had not previously done away with immunity on automobile cases. Add those states of Professor Ehrenzweig's which really have generally permitted suits against foreign representatives, 63 and it is fair to 63 For Pennsylvania, see note 56 supra. There is no adverse state court decision in Ohio, although one federal district court is hostile. See note 55 supra. With regard to New Jersey, Ehrenzweig has sold himself short. New Jersey's highest court, in two recent decisions he unaccountably relegates to a footnote dealing with automobile statutes, has held say that two-thirds of the state legislatures, and the Congress to boot, have no sympathy for the immunity principle.
The courts have not always been receptive to statutory attempts to remove representative immunity. In 1920 the New York Court of Appeals emasculated a statute permitting foreign representatives to be sued; 6 4 in 1925 it held it unconstitutional.5 Years have passed, but judicial hostility dies hard. In 1947 a federal court invalidated Iowa's motorist statute as applied to a foreign administrator; 66 in 1964 New Mexico's statute repealing immunity was apparently limited to suits concerning local assets; 67 in Hayden in 1964 the Illinois Appellate Court held that "personal representative" in the Illinois long-arm statute meant only "an agent, employee, or representative of a living person." 68 While the Illinois Appellate Court is to be commended for recognizing that legislatures, like Alice's ovoid friend, can use words to mean whatever they please, the court did not explain why it thought that, contrary to the usual meaning of the words, executors and administrators were not "personal representatives." No conceivable purpose would be served by subjecting a tortfeasor's "agent" or "employee" to juris- Refusing to allow revivor of an attachment proceeding against a foreign executor after removal of the property from Kansas, the court stressed the absence of assets and added that "the Oklahoma executor is a creature of Oklahoma law, exercising, under that law, no extraterritorial powers by virtue of his appointment." Id. at 281, 118 P.2d at 522. Yet Dewey was cited as supporting the decision, and there was no suggestion either that the cause of action had arisen in Kansas or that the executor had been served there. An analogy to nonresident-motorist cases was rejected because, unlike the motorist, "the Oklahoma executor did nothing which constituted voluntary submission to service." Ibid. Some of the language is hostile, but the decision can be easily distinguished should a case like Dewey arise again, for, as the court said, there was at the time of revivor no basis for jurisdiction even over the decedent.
64 diction, for servants are not accountable for their masters' torts nor agents on their principals' contracts. The court did not leave the statute entirely meaningless, for there are "representatives" who can be sued for the acts of live principals--guardians, for example-and it seems clear the legislative purpose embraces them. But guardians are likely to enjoy the same common law immunity as do the representatives of the dead; 69 and the apparently universal term "personal representative" hardly suggests that the legislature meant to reach guardians onlyJ 0 The Illinois statute makes perfect sense if given its natural reading: as one state's part in a more or less nationwide legislative assault on the immunity of the foreign executor or administrator. The early nonresident-motorist laws, designed to provide a convenient and appropriate forum for the accident victim, neglected to mention the foreign administrator; uniformly they were held not to remove his immunity. 7 1 The outcry has been continuous: If it is fair to bring back a live driver, it is fair to bring back a dead one. 7 2 More than half the legislatures have responded by amending their laws to apply to the "executor" or "administrator," 73 and sometimes, in the alternative, to the "personal representative." 74 When Illinois extended the principle of the motorist statute to other transactions within the state, it took care to fill the gap. It might, as the Appellate Court argued, have explicitly named "executors" and "administrators," as several states with similar statutes have done. 7 5 For reasons understandable to anyone who has written about "executors and administrators," and perhaps to avoid the risk of exclusio alteris as well, the legislature chose instead the generic term "personal representative."
The Supreme Court of Illinois reversed the Appellate Court's decision in Hayden v. Wheeler. 76 This reversal was right, and it is important because of its persuasive value for overcoming judicial antagonism in the nine states with statutes identical with Illinois. 7 7 With increasing acceptance of the long-arm statutes, and with the more favorable judicial attitudes displayed by the Illinois Supreme Court and by many others in automobile cases, the representative's immunity seems to be on its hasty way out.
The Price of Immunity
The foreign administrator's immunity from suit is waning, but it is not too late to argue for its restoration, or, as the case may be, to give it a good swift kick toward oblivion. The disadvantage of the immunity rule is plain enough: it denies the plaintiff an otherwise appropriate forum. Hayden v. Wheeler, for example, concerned an Illinois automobile accident. If the foreign driver had survived that accident, Illinois would unquestionably have had jurisdiction over him. Ever since 1929 the Illinois legislature has recognized that it is fair to summon nonresident motorists to Illinois courts in actions arising from their Illinois accidents; 7 8 in 1955 it extended this principle, subjecting nonresidents to jurisdiction in cases concerning "the commission of a tortious act within this State." 79 The opinions in Hayden do not reveal the residence of the plaintiff or of the witnesses; but the likelihood of substantial convenience has led both Illinois and Wisconsin, as well as the federal Congress, to approve the place of the accident as a proper venue in automobile cases. 8 0 Moreover, even if both parties were nonresidents, Illinois law would certainly determine at least the standard of conduct, and the awarding of damages to the injured party might well further Illinois' legitimate interests. Finally,the driver's voluntary incursion into Illinois destroys any argument of unfair surprise. Had the driver survived, jurisdiction would have been plain. Why, then, should the driver's death make a difference?
The Traditional Reasons for Immunity I think there is a serious argument for an administrator's immunity from suit, but it is difficult to pin down and to evaluate. Unfortunately the defenses most commonly encountered are either transparently faulty or maddeningly vague. Let us begin at the bottom of the barrel.
First. The most simplistic explanation of immunity is that, in his fiduciary capacity, the representative does not exist, 8 ' or has no authority, 2 outside the state of appointment. This is not a reason but a restatement of the conclusion; for one's representative capacity, unlike a jellyfish or a widget, exists wherever the law says it does. The question remains, why does the law limit this existence to one state?
The same theory once interfered with jurisdiction over corporations: "'foreign corporations have their legal existence, and are located within the territory, the state or government that creates them; and can, in no legal sense, be said to be within this state." 8 3 But as applied to corporations this theory was relegated to the archaeologists a hundred years ago. Even while affirming that a corporation existed only in Georgia, Mr. Chief Justice Taney upheld its right to contract and to sue in Alabama, 4 and it was not long before the courts began to say that foreign corporations existed after all. At that point their immunity disappeared: because a foreign corporation was allowed to sue "it would seem consistent with sound principle that it should also be liable to be sued . . . ,,15 The existence of an artificial person outside the state creating it is neither logically impossible nor without precedent.
Moreover, respecting foreign personal representatives the nonexistence theory is an inaccurate description of the law. The foreign representative is often permitted to collect debts, to gather assets, to assign choses in action, to exercise a testamentary power to sell land, and even to bring lawsuits. 86 If he cannot also be sued, it is not because he doesn't exist.
Second. One of the more seductive arguments against suing foreign administrators derives from the theory that probate and administration proceedings are in rem: 
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[O]ne qualifying as an executor or an administrator does not thereby become personally liable for claims owing by the decedent at the time of his death. . . . A proceeding for the establishment of a claim against an executor of an estate in his representative capacity is in the nature of a proceeding in rem .... Jurisdiction to render a judgment in rem is primarily founded upon the presence of property in the state .... Thus... the jurisdiction of the courts of each state in regard to claims owing by a decedent is limited to the property of the decedent in the particular state. 8 7 "
[T]itle [to foreign property] cannot de jure extend, as a matter of right, beyond the territory of the government which grants it." ' 's As a result of this reasoning there is no jurisdiction over the administrator because he is not personally liable and no jurisdiction over his property because he has no property in the state. s9 If we must pigeon-hole, I would not call an action for personal injury damages "in rem," 90 although the result of the proceeding is to establish a claim to property, and analogous damage suits by foreign attachment are referred to as "quasi in rem." But the day is past when inquiry could be foreclosed by invocation of the magic "in rem" label. It is not sufficient to argue that jurisdiction must fail because a state has no power over foreign property; in a federal system with a full faith and credit provision, one state's power over property in another is what the Supreme Court says it is. Jurisdiction over corporations and other persons depends upon a substantial connection between the state and their acts or promises giving rise to the claim and upon the notion of fair play. 9 (1865). This would not be inconsistent with the in rem argument, but would only allow the foreign representative to be made a party to suits against property in the forum state.
90 Neither would the Supreme Court: "[A]n order which results in the distribution of assets among creditors has ordinarily a twofold aspect. In so far as it directs distribution * it deals directly with the property. In so far as it determines ... the existence and amount of the indebtedness . . . . it . . . is strictly a proceeding in personam." Riehle v. Margolies, 279 U.S. 218, 224 (1929 
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California Supreme Court has determined its jurisdiction in an action it considered "in rem" on the basis of fairness to the parties; 93 the United States Supreme Court, deeming it irrelevant whether the proceeding was in rem or in personam, has determined jurisdiction to settle a trustee's accounts by looking to the interest of the forum. 94 If Illinois' interest in providing a forum for trial convenience and the effectuation of its laws is to be defeated in Hayden v. Wheeler, it can only be because the driver's death or the appointment of a Wisconsin administrator creates or enhances some interest that makes trial in Illinois fundamentally unfair. The fact that the administrator will not be personally liable, stressed in the in rem approach, certainly does not make it so.
Third. It has been said that the foreign representative's immunity from suit is a corollary to his incapacity to bring suit. 95 It is not a logically inescapable corollary, nor does it explain the existence of immunity in states such as Illinois that permit foreign representatives to sue. 6 Some of the reasons given for incapacity also support immunity; but while the major purpose of the rule barring suits by foreign fiduciaries is the protection of local creditors, 97 the immunity rule works to those creditors' disadvantage. If it was thought that immunity must be granted in order to conceal the selfish purpose of the rule forbidding foreign representatives to sue, it is high time the thought was abandoned. Moreover, the incapacity rule itself has nothing to recommend it, and two wrong rules are not better than one.
Fourth. Beale tells us that the really important reason for refusing to permit suits against a foreign representative is that to allow suit would amount to "forcing him against his will to pay another man's debts" 9 8 -which, if true, is as arbitrary as he says. But the assertion is contrary to the facts. Nobody argues that the administrator should be required to pay the foreign judgment out of his own pocket; it must be satisfied out of assets belonging to the estate. He is no more required to pay another man's debt by a foreign judgment than by a domestic 956 (1960) 
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one, and no one doubts that he can be pursued for the same debt by proceedings in the appointing state.
Fifth. The administrator, unlike the decedent, may have had no contacts with the forum state. Does this make it unfair to sue him there? Quite possibly his acceptance of the job with reason to know of the dead man's foreign connections satisfies the essential requirement of Hanson v. Denckla 99 that there be no unfair surprise. More important, the representative is a disinterested stakeholder. He pays the claim with the estate's money, he is reimbursed for his expenses, he hires a foreign lawyer and need not appear in the action. He has nothing to lose by being named as defendant, and it is not unfair to sue him wherever the decedent could have been sued. 100 Sixth. It is sometimes argued that a foreign representative cannot be sued because of "the impossibility of enforcing a judgment"'", against him. Why is the judgment unenforceable? Because the court had no jurisdiction over the foreign administrator. 102 This is thinking in circles. The court lacks jurisdiction because the judgment is unenforceable; the judgment is unenforceable because the court lacks jurisdiction. We are back where we began.
The argument can be made more persuasive. It seems clear that, unless there is a lack of jurisdiction, a judgment against a foreign representative is entitled to full faith and credit. Morris v. Jones establishes that suits to establish claims provable against an estate are judicial proceedings within the meaning of the Constitution, 103 and exceptions 99 357 U.S. 235 (1958). 100 Although Hanson held Florida's assertion of jurisdiction over a Delaware trustee unconstitutional over a dissent arguing that the trustee had no interest in the outcome, the decision need not be read either as holding it unfair to summon a defendant who has nothing to lose, or as finding an adverse effect wihout satisfactory evidence. The Court did not advert to the issue; the former suggestion is too improbable to be inferred, and the report permits conflicting inferences as to the latter. See D. Currie, supra note 91, at 548 S. n.106. For the view that the defendant need not alvays have contacts with the forum state, see Williams v. North Carolina (1), 317 U.S. 287 (1942), a decision that can be justified if one believes that a wife whose husband is not living with her and whose rights to child custody and property are protected loses nothing by a formal divorce. But see, on this latter point, Simons v. Miami Beach First Natl Bank, 881 U.S. 81 (1965) , 279 U.S. 218, 225-26 (1929) , also suggesting in dictum that state courts must respect federal judgments against decedents' administrators. The homily that a judgment against an administrator is not [Vol. 33:429
Executors, Administrators, and Conflict of Laws to the command of respect for every valid judgment have rarely, if ever, been made "in cases involving money judgments rendered in civil suits." 1 0 4 If exceptions of any kind remain, they are based upon an unusually potent interest of the state to which the foreign judgment is taken for enforcement, such as its interest in custody of its children. 0 5 Whether there is any such interest in the localization of suits against administrators is the question we are now exploring, but the Supreme Court in Morris v. Jones has strongly suggested that there is not. 1 10 0 Yet the conclusion that full faith is owing to judgments against foreign administrators does not make it certain that they will be enforced. It is by no means clear, for example, that the appointing state must recognize a foreign judgment presented after the time prescribed for filing claims against the estate; 1 0 7 such requirements serve the respectable administrative purpose of facilitating distribution, and the Supreme Court has allowed a state to apply its statute of limitation to a suit on a foreign judgment. 0 8 Moreover, what is to be done if the estate is closed before the foreign suit comes to judgment? Pending proceedings elsewhere no more forbid discharge of the administrator, as a matter of constitutional law, than they forbid any other race to judgment; and an injunction restraining the representative from seeking really a judgment, Leighton v. Roper, 500 N.Y. 434, 443, 91 N. E.2d 876, 881 (1950) , is only an inapt way of saying that it cannot be enforced by execution. This does not make it any the less the outcome of a "judicial proceeding," and there is no reason why a foreign judgment against an administrator cannot be proved and satisfied in probate the same way as a local or a federal one. 106 "One line of cases holds that where a statutory liquidator or receiver is appointed, the court taking jurisdiction of the property draws unto itself exclusive control over the proof of all claims. But the notion that such control over the proof of claims is necessary for the protection of the exclusive jurisdiction of the court over the property is a mistaken one." 329 U.S. at 549. Morris does not, however, squarely hold that a foreign court had jurisdiction over a claim against the liquidated corporation, because the Court held respondent could not raise collaterally the question of full faith and credit to the decree appointing the liquidator. Id. at 552. a discharge would be highly unusual, likely undesirable, 1 0 9 and of doubtful enforceability. 110 Even if the discharge itself is not entitled to full faith and credit as an adjudication of nonliability, l it might seem to be stretching things a bit to hold that the Constitution requires tracing the assets into the hands of distributees.
So the appointing court often may after all be free to refuse enforcement of a foreign judgment against its administrator. But this need not require an immunity from foreign suit. The fact that a penal judgment, for example, is thought to be unenforceable in other states does not deprive a court of jurisdiction to render it. If the plaintiff is willing to take the risk of nonenforceability, should he not be allowed to? It is not as if the judgment were certain to be worthless. In automobile cases, at least, where insurance is likely, enforcement in the appointing state may be unnecessary since the insurance will pay. 112 Moreover, the risk is mitigated by state statutes forbidding final distribution until all claims are settled, 113 or permitting proceedings against distributees after the estate is closed. 114 It is mitigated further by the argument that, absent unusual delay or harassment, comity may counsel withholding from distribution money enough to satisfy the potential judgment.
Seventh. A few courts have held attempts to assert jurisdiction over foreign representatives unconstitutional under the due process clause." 5 But constitutional arguments have consistently failed in the state and lower federal courts since 1947.110 The long-arm principle has the Supreme Court's firm approval," 7 the Court has gone out of its way to suggest that jurisdiction over a foreign corporate successor is constitutional," 8 and the policy of unified administration, as will be shown . 2d 356, 152 N.E.2d 858 (1958) . 111 It may not be so intended. But many creditors may be subject to process in the appointing state; the filing of a claim before the expiration of the limitation period may well be held a submission to jurisdiction; and traditional theory would sustain jurisdiction to cut off claims to property in the appointing state. 112 . 1959) , holding there is no constitutional objection to revivor against foreign representatives in federal courts and doubting, on the basis of Morris, the existence of such an objection in state courts. Moreover, jurisdiction over foreign representatives is supported by the policy in favor of transitory actions that [Vol. 33:429
Executors, Administrators, and Conflict of Laws below, does not make an otherwise appropriate forum fundamentally unfair.
The Interest in Unified Administration
The most serious argument is that the foreign representative must be protected from being sued for the same reason he must be permitted to sue: in order to promote the efficient and equitable administration of estates. 119 The advantages of litigating all claims in a single proceeding, it is argued, justify depriving the plaintiff of his choice of an otherwise desirable forum. This policy finds expression not only in decedents' estate matters, but also in two analogous areas in which multiple claimants must be paid from a limited fund. When a bankruptcy petition is filed, actions against the debtor are stayed until the issue of bankruptcy is determined, and may be stayed further until discharge. 1 20 When a shipowner petitions to limit his liability to the value of his vessel, "all claims and proceedings against the owner with respect to the matter in question shall cease."' 2 ' Both in bankruptcy and in limitation, creditors who have properly brought suit in California and in Georgia may be forced to litigate their claims wherever the petition has been filed-and that may be in New York. 122
What Disadvantages Are Avoided by Having All Claims Litigated in a Single Proceeding?
A. In limitation proceedings, it is arguable that consolidation of claims is desirable as a means of protecting the owner against having to pay more than the statutory ceiling. 123 In decedents' estate cases there is no such danger, since the representative is not personally liable. 
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B. Whenever total claims exceed the available funds, as always in bankruptcy and limitation and often enough in probate, something must be done to assure proration or recognition of priorities, so that each creditor gets his fair share. To permit suit against a foreign representative, McDowell argues, offends this principle because it "tends to give the plaintiff a preference over other creditors of the decedent."' 24 This is a persuasive argument against permitting satisfaction of a judgment against the administrator by execution or securing payment by attachment, 25 but it does not justify prohibiting a suit to establish the validity of a claim. Equitable distribution of inadequate assets can be assured by requiring the creditor to present his judgment as a claim in the administering court. 1 26 If the actions concern the right to particular assets, the fear of preferences is again misplaced, for the plaintiff claims not a slice of the common pie but that part of it which is not common at all; if he proved that in the administering court, he would not be asked to share his property with the creditors of the estate.
C. The Restatement objects to suits against foreign administrators because "to order payment" from assets in the representative's hands would constitute "interference with the administration by the [appointing] court .... ,,.27 With respect to actions for money, this again misconceives the nature of a judgment against an administrator. All the administering court need do is admit the judgment as satisfactory proof of the claim; recognizing a judgment against the representative is no more interference than recognizing a judgment against the deceased, and that is common practice. 128 A foreign judgment respecting a specific asset is a horse of another color. Even outside the estate field, the desire to avoid interference gives rise to the doctrine that the jurisdiction of a court to dispose of property in its custody is exclusive. 29 124 MCDOWELL 121-22. 3.25 Kansas decisions allow attachment of estate property in suits against foreign representatives. E.g., Manley v. Mayer, 68 Kan. 377, 75 Pac. 550 (1904) . 126 In limitation proceedings the Fifth Circuit has refused to permit litigation elsewhere of claims for satisfaction from the fund, because to do so would leave "little, if anything" of the statutory scheme, and because issues of negligence once tried might have to be reexamined in the second suit on the issue of the owner's "privity and knowledge." Pershing Auto Rentals, Inc. v. Gaffney, 279 F.2d 546 (5th Cir. 1960) . No such problems exist in estate cases, and the Supreme Court has permitted litigation of claims against decedents in the federal courts, although they are to be satisfied in the appointing court. 
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Whether custody of property should determine the forum, however, may be doubted, and the rule of exclusive in rem jurisdiction may come to be modified, as less importance is attached to the "in rem" label. The most the Restatement's argument can prove is that suit should not be allowed to determine the right to specific assets administered elsewhere; even in such a case I am not certain that such jealousies of jurisdiction without more should defeat the substantial interest of another state in providing a forum. D. McDowell expresses concern lest foreign suits subject the representative to conflicting orders by various courts as to the disposition of assets.' 30 This, too, applies only in an action to recover specific property, and even then there is no problem unless two or more people claim the same asset. Then, it may be argued, if absent claimants are not bound by the judgment, the representative may be surcharged in a second action; if they are bound because the representative is a fiduciary acting for all interested parties, their claims are extinguished without the opportunity to litigate in a convenient forum. But, if the representative cannot be trusted to speak for the others, this is a classic case for interpleader.' 31 A living stakeholder can bring in rival claimants, even if beyond the normal reach of process, in order to protect himself. 3 2 His successor can be protected by the same device, without forbidding suit in a forum convenient to the plaintiff, for the death of the possessor makes the forum no less fair to competing claimants. E. Unitary administration avoids multiple litigation arising out of a single set of facts, which may waste time and money. This has been held to justify a stay of outside suits in bankruptcy. 133 But it would not professed readiness of the federal courts to enjoin competing state proceedings when federal jurisdiction is "in rem," with their reluctance to do so when federal jurisdiction is "in personam." Kline v. Burke Constr. Co., 260 U.S. 226 (1922) . See Comment, Anti-Suit require consolidation of suits against a living, solvent debtor, 134 and duplication of proof is no more likely when the debtor is dead. Even if a single proceeding is desirable, the court of administration is not necessarily the best place for it, and the problem seems better handled by discretionary dismissal in appropriate cases. In any event, the decedent's grocer and his accident victim are not likely to present overlapping evidence. The danger of duplicate proof cannot justify a blanket rule requiring dismissal of suits on unrelated claims.
On behalf of unitary administration it can still be argued that even if all claims are unrelated, separate trials in various states may be more costly to the estate than a single proceeding. But the decedent, or the bankrupt, would have had to bear these costs; should those claiming under him be better treated? There is something to be said for consolidation if it will maximize the size of the pie, but this requires proof that a centralized proceeding saves the estate more money than it costs all the creditors, and this would seem to vary with the facts of the case.
The necessity for litigating in several states at once would not be unduly burdensome for an administrator. He does not bear the costs of suit, and he is paid for his trouble. Besides, as administrator he is neither lawyer nor witness; there is no need for him to appear in court, and he need not overly trouble himself with foreign litigation.
Bankruptcy cases illustrate another point that relates to all issues of delay, costs, and inconvenience. The immunity rule is often held to apply when the defendant dies during the proceedings, 35 as well as when the suit is filed against the representative initially. But to stop a trial in the middle, or even after verdict or on appeal, is to waste time, money, and effort, not to save them. 36 F. Since a foreign judgment against an administrator should not be collected by execution, the creditor must appear in the appointing court to prove his judgment. Might he not just as well establish his claim in the administering court in the first place, and eliminate the necessity for double court costs and delays? This argument cuts too broadly.
134 Nor, without more, of suits against a shipowner. If total claims are less than the value of the vessel, "there can be no reason why a shipowner . . . should be treated any more favorably than an airline, bus, or railroad company." Lake Tankers Corp. v. Henn, 554 U.S. 147, 153 (1957).
Jurisdiction over a living, solvent debtor does not depend upon the presence in the forum state of property against which the judgment can be executed; simply because the debtor is dead the claimant should not have to bring his suit elsewhere. Moreover, presenting the judgment for collection in the estate proceedings is a matter of filing a paper or two; having the trial at his chosen forum saves the plaintiff the trouble of transporting himself and his witnesses to another state, and preserves his choice-of-law advantage.
G. The appointing court has no control over the progress of foreign dockets. To wait for the conclusion of foreign actions may delay distribution of the estate. To distribute it without waiting either makes the foreign judgment uncollectible (absent insurance) or requires tracing the assets into the hands of heirs and creditors. All three choices are undesirable, and all would be avoided by requiring all claims to be litigated in a single court. This is a serious point. The delay may be substantial: waiting for completion of a Chicago automobile suit may hold up administration in rural Kansas for several years. Moreover, an argument that those claiming from an estate are entitled to no better treatment than the deceased misses the point, for a delay in distribution, unlike a pending action against a living and solvent defendant, effectively ties up the assets. I have minimized the argument that judgments against foreign administrators are unenforceable by stressing that many will be respected; it would hardly be consistent now to say that delay is unlikely because the foreign judgment need not be enforced.
It is true that delay is less likely if the defendant died after suit was filed; that it may be the automobile action that is filed in rapid Kansas and the administration in Chicago; that distribution permits investment of assets even if distributees may later be sued on a late foreign judgment; that there may be equal delay awaiting the outcome of suits against the administrator in federal or state courts in the state of appointment. 137 Possible delay, like cost, varies from case to case. Like cost, it may properly be taken into account in a discretionary determination of whether to take jurisdiction over a foreign administrator, and it may be relevant to whether distribution should be made before the entry of a foreign judgment. But delay and cost are no more than factors to be weighed against the interests of the forum state in the plaintiff's and witnesses' convenience and the application of its own law. They do not seem to me to justify a general immunity rule. 137 See text accompanying notes 138-46 infra.
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The Likelihood of Unified Administration
In assessing all arguments about the virtues of consolidating claims in the appointing court, it is important to bear in mind that forbidding actions in other states will not necessarily assure litigation in a single court. In the first place, the federal courts from time immemorial have -entertained actions against personal representatives. 1 38 This is as disruptive of a unified claims procedure as is suit in the court of another state, 139 yet federal jurisdiction is thought to be justified by the policy of providing an impartial forum for the protection of out-of-state parties or the effectuation of federal concerns. The policy of providing a convenient, interested forum in a state with which the decedent has significant contacts seems no less compelling a reason for allowing suits outside the appointing courts. The supremacy clause of course provides a quick explanation of suits in federal courts; but in determining the existence of diversity jurisdiction the courts have not hesitated to subordinate the federal policy of providing an impartial forum when confronted with a state interest thought to be of some magnitude, such as the desire for administrative expertise in workmen's compensation cases or the highly sensitive and discretion-riddled enforcement of child custody or divorce laws.1 40 Still more persuasive, perhaps, is the fact that a number of states permit actions to be filed against local representatives in courts other than that of appointment. In Wisconsin, for example, a concourse of claims in a single court is impossible, for tort claims may not be filed in probate or administration proceedings. 141 The circuit courts, which have no probate jurisdiction, 142 have consistently entertained tort actions against personal representatives in accordance with the "longcontinued practice of the profession."' 43 Further, there seems to be no special venue provision applicable to suits against representatives, and the general venue statute permits automobile cases to be brought where the cause of action arose or where the defendant resides. 144 California, on the other hand, by limiting venue in most actions against administrators to the county of appointment,' 45 has consciously subordinated the convenient forum to a policy of unitary administration, and this interest may legitimately be taken into the balance in deciding whether to subject a California appointee to suit in another state. But courts really ought to stop dismissing suits against foreign representatives in cases like Hayden v. Wheeler. The Illinois Appellate Court by declining jurisdiction served no Wisconsin policy of consolidating claims in the Dane County probate court, for the tort action could not have been tried in that court under Wisconsin law. 146 Further, many courts have long recognized exceptions to the immunity rule, which indicate the low priority given to unitary administration when it is important to provide a convenient forum. The Restatement approves two exceptions: a foreign representative may be sued on obligations he has incurred, or for torts he has committed, in the course of administration; and he may be sued to recover assets he has wrongfully brought into the forum state or is wasting or converting there. 147 Both exceptions are widely accepted; both can superficially be squared with traditional theory. In both cases, it is said, the representative is sued in his individual, not his official capacity, because he is 2d 1199 (1964) .
In Illinois, the new judicial article of the constitution and its implementing legislation abolished the old probate courts and for the first time authorized tort claims to be filed in administration or probate proceedings. ILL. CONST. art. 
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personally liable both for his acts on behalf of the estate1 48 and for his trespasses against it. 149 The latter case, moreover, concerns assets in the forum state and therefore can be explained as an exercise of jurisdiction in rem. 150 But this is labeling, not reasoning. The cases we are considering, unlike an action for the price of the administrator's personal ping-pong table, can interfere with orderly, unified administration quite as much as the ordinary suit for a claim against the decedent. The administrator is required to litigate in more than one place at once, and his personal liability assures that he will be attentive enough to find this a burden. The cost of successful defense may be passed on to the estate, 151 to the detriment of all those interested in maximizing the pie. Suits for waste or conversion of assets brought into the forum state often assert jurisdiction over property sub judice in the appointing court and create a risk of conflicting orders respecting the same asset. Duplication of litigation is quite likely, for the representative is entitled to reimbursement from the estate for liabilities incurred in its behalf, and a suit for conversion may raise questions of will construction or intestate succession that are also in issue in the appointing court. Distribution of the estate must be delayed until the administrator's liability is determined and his claims for reimbursement adjudicated.
It is often argued that jurisdiction in suits concerning assets in the forum state is necessary in order to avoid a "failure of justice": if the administrator has left the appointing state with all the assets, suit must be allowed elsewhere or the plaintiff may be without remedy. 152 But this necessity is of a very low order. The Supreme Court many years ago held that the appointing state's decree against an absent representative is entitled to full faith and credit, 153 Executors, Administrators, and Conflict of Laws to one favoring a "more convenient and effective" remedy. 154 The exceptions themselves, and the arguments made to sustain them, demonstrate that a rather high degree of interference with the ideal of orderly administration will be tolerated in the interest of a convenient forum.1 55 Finally, the present system of separate domiciliary and ancillary administrations makes all talk of consolidated claims a bit hollow. Not only must the estate defend against suits brought wherever there are assets-a choice of forum far more difficult to justify in terms of convenience and state interest than the place the cause of action arose-it may have to defend more than once against the same claim, to the detriment of the creditors as well as of the estate, because of the absence of privity between administrations. 56 Abolition of ancillary administration would ameliorate these problems. The question then would be whether the advantages of consolidation are worth the sacrifice of an otherwise appropriate forum. My view, as developed above, is that they often are not. 157 
The Appropriate Forum in Suits Against Foreign Representatives
If immunity is abolished, where should the foreign representative be subject to suit? As in suits against the living defendant, the search 154 The administrator is trusted to safeguard the interests of beneficiaries and creditors in substantive matters; it would not be odd to trust him also not to sacrifice their interests by consenting to suit in an inappropriate forum.
Cases allowing counterclaims against foreign representative plaintiffs, however, cannot be so easily explained. E.g., Brown v. Hughes, 136 F. Supp. 55, 60 (M.D. Pa. 1955). Although a person who is allowed to sue must be said to exist, the representative has not necessarily chosen, as in the ordinary consent case, to forego unitary administration, since he may be present only because the estate's debtor is not subject to process in the appointing state. Moreover, while a setoff against the administrator's claim might be reconcilable with the in rem'theory, at least one case has suggested that an affirmative judgment would be allowed, Palms' Adm'rs v. Howard, 129 Ky. 668, 102 S.W. 267 (1907) , and this interferes with administration just as does an original action.
156 See Comment, supra note 118, 56 COLUM. L. REv. at 927. 157 Nobody seems willing to carry the argument for unitary administration to its logical extreme of permitting the representative to sue all the debtors of the estate in the appointing court. Yet that court is no less inconvenient, and no less disinterested, as to foreign plaintiffs than as to foreign defendants. To be sure, the burden of travel, like the burden of proof, is often placed on the moving party. But many of the arguments against consolidation of actions by administrators also oppose consolidation of actions against them.
should be for the interested forum. Personal service on the deceased, or on the administrator, in the forum state should be neither necessary nor sufficient; what matter are the connections of the forum state with the cause of action. In claims against the decedent, the long-arm legislatures are quite right that the administrator should be suable where the acts giving rise to the cause of action would have permitted suit against the decedent. 158 In claims arising from acts of the administrator, the interested and convenient forum is likely to be where those acts took place. The justification for allowing suit at a living defendant's domicile is the necessity of at least one certain forum, combined with this state's convenience to the defendant; the analog of domicile in the probate situation is the state of appointment. Moreover, jurisdiction by consent seems wholly unobjectionable; the administrator is trusted to protect the substantive interests of participants in the estate, and he can be trusted to guard their concern for an appropriate forum.
Into the shoes of one dead man it is inappropriate to insert more than one pair of feet. This much is easy. The difficult question is whether the necessity for expeditious distribution of assets justifies denying the plaintiff an otherwise proper forum. The argument for immunity has been more untenable than was necessary, and now the long-arm statutes are rapidly doing away with immunity. I do not think this a cause for lamentation.
